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right before the July 4th holiday this year, the 
 environmental protection Agency (epA) issued 

a direct final rule entitled “Administrative Wage 
Garnishment.”1 this rule sought to amend epA 
standards for claims collections, implementing the 
wage garnishment provisions of the Debt Collec-
tion Improvement Act (DCIA) of 1996.2 It did so by 
incorporating by reference a 1998 rule issued by the 
Department of the treasury.3

the new epA rule established procedures for 
the epA to collect delinquent nontax debt by wage 
garnishment. According to the treasury Depart-
ment, under the DCIA, such nontax debts include 

“unpaid loans, overpayments or duplicate payments 
made to federal salary or benefit payment recipients, 
misused grant funds, and fines, penalties or fees 
assessed by federal agencies.”4

the rule would have required the epA to send a 
letter to a debtor at least 30 days before garnishment 
proceedings, outlining the nature and amount of 
the debt, the epA’s intention to garnish the debtor’s 
wages, and a statement of the debtor’s rights. Assum-
ing the debtor does not immediately negotiate with 
the epA, the agency would hold a “hearing,” either an 
in-person oral hearing or simply a review of all rele-
vant documents. However it conducts the review, the 
epA would then issue a finding. If the epA found that 

the debt was owed, it would be empowered to instruct 
the employer to garnish the debtor’s wages. Finally, if 
the employer did not comply, the epA would be autho-
rized to sue the employer for the wages.

All of this would be accomplished through agency 
process—in other words, an Article III court would 
not be involved at any stage. Certainly, if a debtor or 
employer felt the epA were violating a statute (such 
as demanding more than the 15 percent of dispos-
able pay that the DCIA authorizes) or a constitu-
tional right (such as violating the due process rights 
of the putative debtor), the aggrieved party could 
challenge the epA’s action in federal court. However, 
for the bulk of cases, a federal court would have no 
involvement whatsoever.

this new epA rule drew significant criticism, and 
the Heritage Foundation filed a public comment as 
well.5 Our formal comment focused on a variety of 
ways in which the epA could provide additional due 
process to debtors. However, the wage garnishment 
rule prompts additional concerns beyond a need to 
improve due process.

First, many Americans view the epA with 
skepticism because it wields immense regulatory 
authority. It has occasionally acted in an incredibly 
heavy-handed manner, such as levying daily fines of 
$75,000 against a family and arguing that challeng-
es to the underlying agency action could not be made 
prior to the accrual of the fines.6

regulatory agencies such as the epA have also 
been known to use massive fines as an “opening bid” 
in negotiations, subsequently reducing penalties as 
a part of a “consensual” settlement that insulates 
the underlying basis for the fine. Arming regulatory 
agencies such as the epA with wage garnishment as 
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a debt collection tool, especially for fines or penal-
ties assessed by the same agency, provides a method 
of intimidation and a means of manufacturing “vol-
untary” agreements. For many Americans, the mere 
suggestion of wage garnishment could be a major 
disincentive to challenge the underlying regulations.

moreover, there is a question as to whether any 
federal agency should have the ability to garnish 
wages for nontax debts other than accidental over-
payments. After all, these types of debts may not 
indicate any sort of financial misfeasance on the 
part of the debtor.

Due to the large number of adverse public com-
ments that were filed, the epA withdrew the direct 
final rule on July 17.7 However, the DCIA statuto-
ry authority remains in place, and pursuant to an 
Office of management and budget directive, various 
other agencies implemented identical wage garnish-
ment rules this year.8 In other words, the epA could 
reverse course and reinstate the rule at any time. 
thus, legislative reform is essential.

Potential Legislative Reform
the most direct and effective option is for Con-

gress to simply repeal the wage garnishment pro-
visions of the DCIA. the Internal revenue Service 

would, of course, retain its authority to garnish 
wages for taxes owed.9 Further, agencies could still 
initiate collection proceedings in federal court or 
apply administrative offsets to collect debts.

A less expansive approach could be to limit the 
kinds of nontax debts that agencies could pursue 
outside the courts. Congress could specifically pre-
clude agencies from garnishing wages to collect fines 
or penalties without a court order. Such a limita-
tion would prevent the epA and other agencies from 
using wage garnishment or the threat of wage gar-
nishment to deter challenges to underlying regula-
tions or their specific applications.

Congress could limit the subject matter for 
administrative wage garnishment in various ways. 
For example, it could amend the DCIA to authorize 
administrative wage garnishment solely for nontax 
debt arising out of clerical errors resulting in over-
payment or limit administrative wage garnishment 
of nontax debt to failure to meet contractual obliga-
tions. this would enable garnishment of funds for 
failure to comply with a grant condition or failure to 
meet repayment terms on a loan, in addition to mak-
ing it available to collect on clerical overpayments. 
Given political realities this is minimum citizens 
should expect.
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even more modest reforms could afford addi-
tional due process protections to those who might 
be subjected to administrative wage garnish-
ment. providing additional notice and opportu-
nity to be heard and contest wage garnishment 
before it begins would be welcome. Congress 
could also amend the DCIA to require agencies to 
inform any potential loan or grant recipient that 
failure to abide by the terms of the loan or grant 
could result in wage garnishment without a court 
order. requiring such disclosure would be simple 
and consistent with efforts to make government 
more transparent.

Conclusion
In sum, Congress has a responsibility to protect 

the constitutional due process rights of all Ameri-
cans by eliminating or sharply curtailing the author-
ity of agencies to enact wrongheaded wage garnish-
ment regulations.

—Robert Gordon is Senior Adviser for Strategic 
Outreach in the External Relations Department at 
The Heritage Foundation. Andrew Kloster is a Legal 
Fellow in the Edwin Meese III Center for Legal and 
Judicial Studies at The Heritage Foundation.


